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Social Media and Regulation
Abstract

In order to develop the civil and economic potential of social media, operators, as well as governments and international institutions, should work towards the creation of a blogosphere conceived of as a spontaneous order (in Hayek’s sense), an open society (in Popper’s sense) and a plural space for public opinion (in Habermas’ sense).

The social effectiveness of a social medium is closely linked to its capacity to transcend a monologic and narcissistic dimension and achieve, instead, a dialogical and relational form.

Social media operators (especially professional operators) are invited to develop not just codes of conduct, but even social media structures from a standpoint which is inter-subjective, dialectic and ethically engaged (in the Hegel’s sense).

0. Introduction.
This paper is divided into three parts. 

In the first part (1. Blogs, Trash and Law) I will consider the inadequacy of State regulation for social media.

In the second part (2. Self or hetero-regulation?) I will present inter-subjective self-regulation as the modality which, in principle, is the most adequate for social media.

In the third part (3. Ethical media beyond social narcissism) I will deal with the main problems concerning the effectiveness of inter-subjective self-regulation and will propose some possible approaches to the problem.

1. Blogs, Trash and Law.

Law is essentially the result of a continuous process of balancing between conflicting rights which are worthwhile protecting.

Usually rights which are protected by law are worthy of protection; yet the protection of a certain right may well be in conflict with the protection of another.

Every major social change breaks a pre-existing balance between different rights and pursues a new equilibrium.

Let us consider for example what happened in Europe in the sixties and seventies, when the workers’ movement claimed the need for a new equilibrium as regards entrepreneurs’ and  employees’ rights, or what happened more recently in the medical field, where the rights of patients have been strengthened.

The Internet has produced a huge imbalance as regards rights.

This loss of balance has been increased by the diffusion of social media. Redressing this state of affairs is a fundamental problem both for communication and related industries (such as music, cinema, publishing, education, etc.), and for civil and political rights.

What rights, then, have been involved in this loss of balance?

A paradigmatic case is that of intellectual property. 

Before the development of the Internet, an author’s rights over a certain work and a buyer’s rights over an exemplar of that work stood in a certain equilibrium; but now, the author’s rights are less well protected because the buyer of an exemplar can easily reproduce that exemplar and deliver it to other people.

In the area of blogs and social media, the crisis of the balance invests also the fundamental human rights.

Before the development of the Internet (in particular, of the social media), the right to the privacy or reputation and the right of free speech stood in a determined equilibrium; now, diffusion of personal data and defamation can be made easily and anonymously.

As Daniel J. Solove has affirmed, “the free flow of information on the Internet can make us less free” [Solove, 2007, p. 2].

With regard to this, the case of the “dog poop girl” is paradigmatic [Solove, 2007, pp. 1-2]: in June 2005 a mobile phone took the picture of a subcorean girl who did not clean the excrements of her dog in an underground wagon, and the picture was instantaneously diffused. The girl, for the big shame, had to leave her University and make public apologies [Dog poop girl, in Wikipedia].
With regard to business communication, a recent article on “The Wall Street Journal” [Martin / Bennet, 2008].says that “the Internet has drastically increased the potential damage to a brand or a company’s reputation”. “Frustrations with a company’s practices, products and service that once were confined to relatively small circles now reach complete strangers around the world. With a very low cost of entry, disgruntled customers, workers and former workers are free to post messages, create Web sites and blog about grievances. Advocacy and special-interest groups use their Web sites to stage attacks on companies and rally support for their positions. And all of it is often archived, searchable and printable”.
However, this loss of balance is in terms of facts (de facto): it is not in terms of law (de jure). In fact, the right of the buyer is more protected than that of the author; in fact the right of free speech is more protected than that of reputation or to the privacy.

In terms of law (de jure), the rules valid for the Internet are the same valid before the Internet developed: yet they do not prove to be effective.

The simple application by analogy of the “law before Internet” to the new reality has failed; in the past, the application of law by analogy has worked in some cases: for example, the norms regulating sea voyage have been applied by analogy to air traffic.

For this reason, law applied to the Internet oscillates between abstract severity (exemplar punishments) and a multitude of substantial violations (widespread illegality).

2. Self or hetero-regulation?
Since the Internet is not territorial, while State law is linked to a geographical area both in its production and application, we must ask ourselves whether law, conceived as hetero-regulation mainly based on State law, can be the appropriate normative instrument for the Internet.

Even the most recent State law refers to an inadequate ontology and most norms appear to be the products of nostalgia rather than suitable means for social regulation. For instance, the laws on privacy seem to be anachronistic in our society, which is more and more a “synoptic” society, with “radical transparency”. While in the “panoptic” model (typical of prisons) few people control many people, in the “synoptic” model many people can control many people [Mathiesen, 1997; Bauman, 2000]. To the “radical transparency” is dedicated the cover of “Wired”, 15.04, April 2007.
In order to regulate social phenomena, there is an alternative to hetero-regulation, which is self-regulation: it consists of ethical rules which emerge from shared social practices.

It is important to notice that ethical rules are not moral rules. 

While moral rules are the expression of an individual conscience (everything an individual thinks to be right), ethical rules are shared by a plurality of people, even if not imposed by an external entity as the national State (examples of ethical rules are those of medical deontology or public relations deontology).

Therefore, we can sketch the following table (that develops some ideas elaborated by the philosopher G. W. F. Hegel at the beginning of 19th century) [Hegel, 1821]:

	Self-regulation
	INDIVIDUAL MORALITY
	SHARED ETHICS

	Hetero-regulation
	PRIVATE AUTHORITY
	STATE LAW

	
	Subjective
	Inter-subjective


A self-regulation ethical approach can represent the intermediate solution between the “libertarian approach” and the “authoritarian approach”, that has been invoked for long time [Solove, 2007, p. 113].

The ethical self-regulation is the approach which is most coherent with the civil and economic potential of the Internet, and also with the features of social media: if a medium is really social, therefore it is ethical.

To choose ethical self-regulation means to choose a type of order that is not imposed from above (as the order of the State), but an order that develops from within the system. With reference to the terms and concepts of Nobel Prize Friedrich August von Hayek, the order of ethical self-regulation is a spontaneous order and not a designed order.

To choose ethical self-regulation means to choose a model of society based on freedom, pluralism, competition, and also individual responsibility. With reference to the terms and concepts of the philosopher Karl Popper, the society of ethical self-regulation is an open society and not a closed society.

The ethical point of view strengthens the space of public opinion, a fundamental issue in the research of the philosopher Jürgen Habermas (“der Öffentlichkeit”).

Therefore, the self-regulation approach allows us to conceive the Internet (or at least a part of it) as:

· a spontaneous order;

· an open society;

· a space of the public opinion.

3. Ethical media beyond social narcissism.

Is the net of social media intersubjective?

In other words, can the net of social media produce shared ethical rules? 

Can the net of social media develop a spontaneous order, an open society and a space of public opinion?

Can communities (Gemeinschaften) constitute a society (Gesellschaft)? 

Is a network of “networks of interconnected private spheres” [Johannes, 2008] still a real network?

Undoubtedly, some social media operators do have a moral conscience about their role, but this moral conscience is, as such, individual, not yet intersubjective, inadequate for the pursuit of an ethical regulation.

Similarly, there are private authorities that attempt to impose some guide-lines (as the “IOC Blogging Guidelines for Persons Accredited at the Games of the XXIX Olympiad, Beijing 2008”), but their effectiveness is limited to a very narrow area.

In the present debate, the necessity of an “authentic communication” (see the importance of this issue in the theoretical background of Edelman PR Agency) is invoked, but we can have an “authentic communication” only if it is really intersubjective and not potentially intersubjective. Authenticity is a feature of an intersubjective relation which develops chronologically: it is a process and not a product.

In a substantial part of blogs, intersubjectivity is lacking.

They are diaries with a strong component of self-reference, solipsism, narcissism.

It is a phenomenon of “extroversion of private into public”, of sharing of “material originally made for intimacy” [Terzo, 2004, p. 116], which reproduces a pattern typical of pornography.

Geert Lovink recognizes in blogging a “nihilistic impulse” to empty the traditional structures of sense. In particular, according to Lovink, since 2004 “the collaborative atmosphere in the blogosphere had vanished. The original values disappeared and the blogosphere became noisy and self-promotional” [Lovink, 2007a].

Robert MacDougall writes “At their worst, blogs represent the latest form of mass-mediated triviality and celebrity spectacle, with the potential to create and sustain insulated enclaves of intolerance predicated on little more than personal illusion, rumor, and political motivated innuendo” [MacDougall, 2005, p. 575].
If this is the state of blogosphere, ethical regulation is an illusory aim.

We need to rely on private authorities or individual morality and, if they fail, on the hetero-regulation by State law, with the risk of limiting the civil and economic potential of the Internet.

However, fortunately, not all social media and blogs are self-referent, solipsistic, narcissistic.

At least, social media which really play a social role, as those regarding journalism or politics, must be different (as Adela Rogojinaru remembered in Euroblog 2008, “PR is not about gossiping”).

If blogosphere cannot entirely be an ethical society, there can be social media and blogs which are ethical, essentially inter-subjective and open.

From this point of view, the model of wiki is preferable to the model of blog.

Social media must overcome the syndrome of “zero comments” (typical of many blogs) [Lovink, 2007b] and pick up some features from the wiki:

· opening to a plurality of points of view;

· obligation to rectify undoubtedly wrong information;

· link to other websites, even if potential “competitors”;

· correctness in the use of language;

· awareness of the necessity of balance between free speech and right to privacy and reputation;

· emargination of non-ethical websites.

This strategy seems to succeed also in avoiding (or reacting to) on-line attacks. According to C. L. Martin / N. Bennett, “Companies pursuing this kind of strategy [“Invite and Engage the Critics”] listen to what is being said on the Web, and let others know they are listening. If someone posts something inaccurate on a blog, the company goes on the blog -- sometimes on the same day -- and corrects it. Similarly, if someone posts something positive, the company thanks them. […] Some companies use executive and employee blogging to be part of the online conversation in general, discussing topics both personal and corporate that are relevant to the company’s identity and objectives and to their own roles at the company. Such blogs also can be used to steer online discussions away from what the company views as incorrect, incomplete or potentially misleading information”.
Web 2.0 can determine an ethical improvement of the Internet overall: Web 2.0 allows for a “true sharing” and not only “fake sharing”. As Lawrence Lessig notices: “A “true sharing” site doesn’t try to exercise ultimate control over the content it serves. It permits, in other words, content to move as users choose. A “fake sharing” site, by contrast, gives you tools to make seem as if there’s sharing, but in fact, all the tools drive traffic and control back to a single site” [Lessig, 2006].

Social media operators (especially professional operators) are invited to elaborate not only codes of conduct, but even structures of social media from a point of view which is inter-subjective, dialectic, ethically engaged. This point of view must tend to co-operation, but also allow for disagreement.

In the present state of the Internet, social effectiveness of a social medium is narrowly linked to its ethicity, conceived as the possibility of dealing with inter-subjectivity in an open approach.

With regard to public relations and corporate communication, social media, if ethical, can be the ultimate solution for stakeholder management: through this solution, an important creative intuition as the stakeholder management would become an effective operative program.
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